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RIGHT OF PUBLIC SERVICE COMPANY TO 
BE RELEASED FROM SERVICE CON- 
TRACTS, NOTWITHSTANDING '  SPE- 
CIFIC GRANT BY LEGISLATURE TO 
MAKE THEM AND LACK OF MUTU- 
ALITY. 


The United States Supreme Court re- 
cently held that, under the laws of Ohio, 
ordinances of the City of Columbus grant- 
ing to a street railway a franchise for the 
term of twenty-five years, providing that 
the railway shall charge. a certain rate for 
fares and grant universal transfers, must 
be complied with by the railway, notwith- 
standing increased operating expenses, be- 
cause the State Legislature vested in the 
City of Columbus the right to make an 
irrevocable contract with such railway. 
Columbus Ry., P. & L. Co. v. City of 
Columbus, 249 U. S. 399, 39 Sup. Ct. 349. 


Lately the Supreme Court of Illinois held, 
that there was no inability under the conr- 
tract clause of the federal Constitution, 
against a public utility having the right to 
have its rates readjusted so as to furnish 
adequate compensation, notwithstanding a 
term contract with a city of that state. 
State Pub. U. Comm. v. City of Quincy, 
125 N. E. 374. 


These two cases may not be in necessary 
conflict, because the Supreme Court pro- 
ceeded upon the theory that it was by ex- 
press power given to the Ohio city that there 
was a surrender by the state of its sover- 
eignty over the subject. In the Illinois 
Court it was said there was no such sur- 
render, under Illinois law. 

But the Illinois Supreme Court went 
further and said: “It has long been a prin- 
ciple of constitutional law that in matters 
relating to the police power, each successive 
legislature is « f equal authority, and a legis- 
lative body cannot part with its right to 





exercise such police power, but has author- 
ity to use it again and again, as often as the 
public interests require.” 

Neither in the City of Columbus case nor 
in Cleveland vy. Cleveland City Ry. Co., 194 
U. S. 517, cited by the Columbus case. was 
allusion made to successive legislative 
bodies, but the rulings of Ohio State Courts 
were followed in declaring that the power 
to make irrevocable contracts fixing rates 
had been unmistakably vested in cities of 
that state regarding, at least, street railways 
as public utilities. 


it is also pointed out by the Illinois Court, 
in the Quincy case, supra, that in the City 
of Columbus case: “The Federal Supreme 
Court specifically stated that there was no 
showing that the contract had become im: 
possible of performance, nor were facts 
established in the record proving that, tak- 
ing the whole term of the franchise to- 
gether, the contract would necessarily be 
unprofitable or unremunerative to the pub- 
lic utility corporation, while in this case i. 
is conceded the record shows that the rail- 
way company must charge and collect fares 
in excess of those prescribed 1n said ordi- 
nance in order to meet operating expenses.” 


While it seems to us that the distinction 
drawn by the Illinois Court does not meet 
what is said by U. S. Supreme Court, be- 
cause this does not show impossibility of 
performance, nor that there is a lack of 
proper remuneration under the ordinance 
“taking the whole term of the franchise 
together,” yet we undertake to say that the 
Illinois Court was right and U. S. Supreme 
Court was in error. 

It is said in Collier on Public Service 
Companies, § 117, that in Munn vy. Illinois. 
94 U. §. 113, it had been declared that 
“power to regulate is not a power to de- 
stroy,” and this regulation must “stop on 
the hither side of the unnecessary and un- 
compensated taking or destruction of any 
private property” devoted to public use 
(Reagan v. F. L. & T. Co., 154 U.S. 1. c. 
399), and what such a “company is entitled 
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to ask is a fair return upon the value of that 
which it employs for the public conveni- 
ence.” 


Both of these cases have been cited over 
and again where rates fixed by legislative 
acts, by public service commissions and by 
municipal ordinances were passed upon and 
now, for the first time, we see in an opinion 
by U. S. Supreme Court a qualification 
about impossibility of performance and 
about the necessity of showing that a rate 
contract will not be unremunerative when 
the entire term is taken into consideration. 


The question of impossibility of perform- 
ance is not one that concerns the compensa- 
tion which one is to receive for a service 
that is contracted to be rendered. This is a 
supervening condition arising after a con- 
tract is entered into. A familiar illustration 
is found in leases for a particular kind of 
business which statute forbids to be car- 
ried on, or it may arise out of circum- 
stances that make it, without the fault 
of either party, impossible of perform- 
ance. It is where present surroundings 
are assumed to continue, but unexpect- 
edly they cease. Generally speaking, it 
may be said it is not a thing that relates to 
cost and it applies, if it apply at all, to any 
and all sorts of contracts, whether the pub- 
lic have an interest in their performance 
or not. 

The guarantee of adequate compensation, 
however, to a public service company, is in 
the rendition of service in the usual cus- 
tomary way. And agreements cannot vary 
this. 

It is the duty of the state to see to it that 
such a company shall be vested with an 
inherent power and- with inherent right, to 
exact a living compensation for its services, 
or it must fail in its duty to the public. 


It might be possible for the state or its 
authorized tribunals to say that contracts 
for a fixed term shall be irrepealable. But, 
even that sort of thing must be within rea- 
son. If it is plainly evident that a rate con- 
tract for a twenty-five-year term would, or 





probably might, endanger the ability of a 
public service company at all times to render 
to the public the service it should, the state 
in sustaining it would overstep the limits of 
police power, which must always have re- 
gard to the constitutional rights of the 
company. 

If such a term were fixed by a statute, 
then inquiry would be open whether it could 
tie up the police power of successive legis- 
latures. But whether the term be stated 
by constitution or statute the length thereof, 
if unreasonable, could be inquired into un- 
der the right of the public service company 
to maintain itself throughout the term. 








NOTES OF IMPORTANT DECISIONS. 


UNLIQUIDATED CLAIMS ARISING EX 
DELICTO NOT PROVABLE IN BANKRUPTCY 
UNLESS TORTFEASOR WAS ENRICHED 
THEREBY.—The Supreme Court lately has 
held that amendments to the bankruptcy act 
have not had the effect of making a claim for 
damages arising out of tort provable in bank- 
ruptcy. Schall v. Connors, 40 Sup. Ct. 135, 

The opinion of the court, by Justice Pitney, 
is a very elaborate review of the course of legis- 
lation and of the efforts in a long period of agi- 
tation by commercial conventions, boards of 
trade, chambers of commerce and other com- 
mercial bodies to include tort claims among 
provable debts against bankrupts. There is 
also recitation of measures proposed in Con- 
gress supposably to this end. 


The court held, that it requires a strained 
construction of the new legislation to make it 
so to amend existing law so as to “include 
claims arising purely ex delicto.” Therefore, 
the court concludes that: “upon every consid- 
eration we are clear that claims based upon a 
mere tort are not provable.” But the opinion 
says that: 


“Where the tortions act constitutes at the 
same time a breach of contract, a different ques- 
tion may be raised with which we have no pres- 
ent concern; and where, by means of the tort, 
the tortfeasor obtains something of value, for 
which an equivalent price ought to be paid, 
even if the tort as such be forgiven, there may 
be a provable claim quasi ex contractu.” 


It seems to us that every intendment should 
be in favor of one having a claim in which 
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though based primarily on tort, the tort may be 
waived, and the claim provable in a court of 
bankruptcy. The question of the damages being 
unliquidated ought not to be a test of provabil- 
ity, or an estate could be enriched by a tort- 
feasor in property, obtained at the positive loss 
to another, who would have no claim for his 
contribution to an estate, unwillingly though 
that contribution has been made. 


When an amendatory law is claimed to go 
further than this, it ought to be very clear that 
such is its intent. This would be to expose 
assets to diminution in distribution to creditors 
on claims arising ex contractu, to which estates 
ought to be, primarily at least, subject. Bank- 
ruptcy is a statutory mode for distribution of 
assets, and those entitled to participate therein 
ought to stand on the same basis of general 
right. What is not provable, of course, should 
not be released by discharge in bankruptcy. 
Tort-feasors do not pledge or be thought to 
pledge particular property for wrongdoing, even 
though judgment therefor shall be, or has been, 
rendered. 





ASSAULT AND INJURY INFLICTED BY 
FELLOW WORKMAN IN A QUARREL WITH- 
IN WORKMEN’S COMPENSATION ACT.—The 
extent to which the Workmen’s Compensation 
Act goes is well illustrated in a case lately 
decided by Appellate Court of Indiana. Muel- 
ler v. Klingman, 125 N. E. 464. 


The facts in that case show that a decedent 
with a hammer, from which blow he died. A 
quarrel arose and deceased told another em- 
ploye to “straighten up” in the carrying of a 
heavy bar. Words passed between the two and 
the other employe seized a hammer and threw 
it at deceased. 


The court said: “It has been held that an 
employe is injured in the course of his employ: 
ment where the injury occurs within the period 
of his employment at a place where he may rea- 
sonably be, and while he is reasonably fulfilling 
the duties of his employment, or engaged in 
doing something incidental thereto.” 


Then the court quotes from a decision in an- 
other state, where it is said: 


“Where men are working together at the 
same work, disagreements may be expected to 
arise about the work, the manner of doing it, 
as to the use of tools, interference one with one 
another, and many other details, which may be 
trifling or important. Infirmity of temper, 
or worse, may be expected, and occasionally 
blows and fighting. When the disagreement 
arises out of the employer’s work, in which two 
men are engaged, and as a result of it one in- 





jures another, it may be inferred that the in- 
jury arose out of the employment.” 
This sort of ruling certainly takes into con- 


sideration the strictly human element, and to 
contemplate that it is always present as a fac- 
tor in the risk assumed. And it considers a 
human being as an instrumentality with all of 
the qualities of a human being. : 


While, however, this is recognized, there is 
nothing said about conduct of one injured as 
being of a nature provocative of what results in 
injury, and, therefore, making him guilty as 
bringing it on. Many workmen’s compensation 
acts make a workman’s wilful fault preclude 
recovery. If so, might not the essential wrong 
resulting in injury be considered, when there 
are disputes or disagreements between work- 
men? 





PROTECTING TRADE NAME AND GOOD 
WILL IN PREVENTION OF PRICE-CUTTING 
IN RESALES.—The case of Robert H. Inger- 
soll & Bro. v. Hahne & Co., 108 Atl. 128, decided 
by New Jersey Court of Chancery, shows an 
attack on price-cutting by retailers in the saie 
of a manufactured article, under a contract be- 
tween them and a manufacturer, from what to 
us is a wholly new angle. 


The facts show that the manufacturer had 
built up a large business in the manufacture of 
watches, which it sold under certain trade 
names, as, for example, “Yankee Watch” and 
“Dollar Watch,” to be sold to ultimate pur- 
chaser for $1.35. Its trade had grown under 
much advertising for watches at this price, all 
of which were sold under a trade mark and 
guaranty. It made contracts with the retail 
trade not to resell at less than this price unless 
there should be removed from the article sold 
the name of the watch sold, the trade name and 
the notice of guaranty. 


The manufacturer brought its bill to prevent 
retailers reselling or otherwise disposing of 
watches with the trade name and notice of guar- 
anty unremoved, when they were resold at less 
than the standard price. It is recited that de- 
fendant, a jobber, had sold to defendant the 
watches to be disposed of at a cut price, etc. 

It was urged by defendant that the contract 
against price-cutting was contrary to the Sher- 
man and Clayton Acts, reference being made 
especially to Boston Store of Chicago v. Ameri- 
can Graphopone Co., 246 U. S. 8. 

It is unnecessary here to go into much con- 
sideration of federal cases touching these acts, 
but we content ourselves with what the Chan- 
cery Court says, as differentiating this case 
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from those coming under their scope. The 


Court said: 


“In the cases which have gone to the Supreme 
Court of the United States there have been in- 
volved questions of patent or copyright law not 
here present. In those cases in which the right 
to fix a resale price has been under considera- 
tion the prohibition against the resale has been 
against the resale of the article itself. The 
name or trade mark or what not has been so 
much an integral part of the article that a 
resale of the article without reference to the 
trade mark or trade name would be practically 
impossible. In the case at bar the prohibition 
is not against the resale of the article, nor is 
it impracticable to resell the article without ref- 
erence to the trade name. Indeed, complainant 
offers to manufacture watches similar to those 
marked with its trade name without the trade 
name. Complainant does not seek to retain 
any right in the article itself; it merely seeks 
to restrain the use of its trade name and good 
will, except under conditions fixed by it. * * * 
It has an interest, in addition to that of mere 
protection to its trade name and good will, for 
it guarantees the article sold and scrupulously 
performs its guaranty, maintaining a large and 
expensive repair department for this purpose.” 


Omitting the final clause of the above sen- 
tence, as being a volunteer act by the manufac- 
turer for its own benefit, and we must confess 
that it seems to us there is not such an inex- 
tricable mingling of trade name and good will 
with the sale and price of the article that some 
scheme for their protection should be thought 
impossible. Certainly trade name and good 
will are property and entitled to protection. 
Each contract of this kind, however, is refer- 
able to surrounding circumstances as to the 
separability of their properties in resales. 





IS THE JUDGMENT OF A FEDERAL 
COURT A DOMESTIC JUDGMENT?—Domestic 
judgments by courts of superior and general 
jurisdiction are not subject to collateral at- 
tack, unless want of jurisdiction appears in 
the face of the evidence; otherwise, an irre- 
butable presumption is indulged that the court 
had jurisdiction, both of the persons and the 
subject-matter. This is a rule of evidence, 
which is adhered to by the great majority of 
courts, although in some states there is a ten- 
dency to let down the bars and permit want 
of jurisdiction to be shown by extrinsic evi- 
dence. The old rule is the wisest, however, and 
a perfect remedy is afforded to one injured by 
a void or voidable judgment to proceed directly 
to correct or vacate the judgment by motion 
or bill in equity. 


But the point has recently been raised 
whether the judgment of a federal court located 
in the state is a “domestic judgment” and 





entitled to the benefit of the rule just referred 
to. Louisville -& Nashville Ry. Co. v. Tally, 83 
So. Rep. 114. The Court in holding that -such 
a judgment was a “domestic judgment,” said: 


“It is true the judgment in question was 
rendered by the federal court, but it is a court 
of this state, and to every intent and purpose 
its judgment is what is termed a ‘domestic 
judgment’ and should be accorded the same 
verity as one rendered by the courts of gen- 
eral jurisdiction of this state. Black on Judg- 
ments, § 285; Pearce v. Winter Iron Works, 32 
Ala. 68; Riverside Cotton Mills v. Ala. Mfg. 
Co., 198 U. S. 188, 25 Sup. Ct. 629, 49 L. Ed 
1008; 15 R. C. L., § 364, p. 886; Reed v. 
Vaughan, 15 Mo. 137, 55 Am. Dec. 133, and 
note. See, also, note 32 Am. St. Rep. 213. We 
think that the rule was well stated in the case 
of Sandwich Mfg. Co. v. Earl, 56 Minn. 390, 
57 N. W. 938, wherein it was said that a judg- 
ment of a federal court in this state cannot 
be collaterally attacked in a state court, unless 
a want of jurisdiction appears on the face of 
the record; the theory being that it stands on 
the same footing as a judgment of a domestic 
court of record.” 


(See 23 Cyc. (d), p. 1600, note 73.) 








THE CONSTITUTIONALITY OF THE 
CONSTITUTION IS NOT A JUS- 
TICIABLE QUESTION. 


If the procedure outlined in the Consti- 
tution has been followed in adopting the 
amendment and the subject-matter is not 
excepted under Article V, the validity of 
the amendment is not open to question. In 
a republican or democratic form of govern- 
ment, the people are the ultimate source of 
power. They have been called the Court of 
Last Resort. When they adopt a consti- 
tution or an amendment to it, in a legal and 
orderly manner, the court interprets it and 
determines whether the procedure followed 
in amending it was valid. But once it has 
been adopted according to the manner pre- 
scribed therein, the court, which is one of 
the great departments of government, oper- 
ates under that Constitution, not above it. 
The people under this form of government 
may, of course, do unwise things. This is 
the alleged danger of a republican or demo- 
cratic form of government. If the elector- 
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ate is not intelligent, moral and patriotic, 
our government will fail. Our forefathers 
took this chance in choosing a form of 
government which was controlled entirely 
by the people. History proves that they 
builded more wisely than they knew. The 


people have kept step with advancing civ- 


ilization under the sane construction of our 
Constitution by the Supreme Court. 


The last advance in the prohibition of the 
beverage-liquor traffic, which is one of 
the greatest evils that ever cursed human- 
ity, is additional evidence of the wisdom of 
our forbears. This is generally recognized 
as the greatest piece of constructive legisla- 
tion that was ever adopted by a self-govern- 
ing people. The determination of the people 
to secure this legislation, is evidenced by 
the fact that two-thirds of Congress elected 
by the people voted to submit the question 
to the state legislatures for adoption or re- 
jection. Forty-five of the forty-eight states 
of the Union ratified the amendment 
through their legislatures within fourteen 
months after it was submitted. Thirty- 
three states had prohibited the beverage 
liquor traffic before the Eighteenth Amend- 
ment was adopted. Sixty-two per cent of 
the population of the United States lived in 
territory under state or local prohibition be- 
fore the Constitutional provision was ac- 
cepted as a national governmental policy. 
Inasmuch as the people have spoken 
through their legal representatives in the 
only way provided in the Constitution for 
amending the organic law, the courts should 
not interfere with that guaranteed and Con- 
stitutional right of the people to promote 
their general welfare in a legal and orderly 
manner. In other words, when the method 


prescribed has been used by the people, the 


question is a political one, and not judicial.* 


“A problem not infrequently arising in 
courts of law is the solution of some polit- 
ical questions involved. All political ques- 
tions are questions for the political depart- 
ment of the government to settle; they lie 
wholly outside of the jurisdiction of the 
courts. Thus, the courts never decide as to 





wisdom or folly of an executive or legis- 
lative act,” etc. 

This question was decided in principle 
when Oregon adopted the initiative in refer- 
endum, and it was claimed that it was a vio- 
lation of the guarantee to the states of a 
republican form of government. The Court 
held that this was a political question, and 
not a judicial one.? In other words, all ques- 
tions relating to what Constitution shall be 
adopted, or how it shall be amended, if the 


prescribed manner is used, are not questions 


for the court. 


The Eighteenth Amendment was con- 
tested on this point in the United States Dis- 
trict Court at Cincinnati. In the case of 
Erkenbrecker v. James M. Cox, the Court 
so held: 


“But it is argued, that an amendment 
must be germane to that which it amends, 
and that there is no clause in the Constitu- 
tion to which the proposed amendment is in 
any way related. Assuming, however, that 
it is not, yet one unwilling to go so far 
as to say that the people have limited their 
right to surrender their power over any 
subject theretofore reserved because unre- 
lated to any power theretofore surrendered. 
The amendment goes to the Constitution 
as a whole, not necessarily to any particu- 
lar clause of it. The Constitution is the 
organic and fundamental law, but that 
law may be changed, added to or repealed 
if that is done by the states and the people 
themselves in the way provided. Their 
power to better it, as they think, is not to’ 
be hamstrung by mere rigidity of defini- 
tion of words. Adding something new to 
the organic law is an amendment to the 
organic law, in the judgment of this 
Court.” 


It is manifest, therefore, that either from 
the standpoint of being germane or from the 
viewpoint that the question is not justice- 
able, the Eighteenth Amendment will stand. 

Wayne B. WHEELER. 

Washington, D. C. 
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HAS THE LEGISLATURE POWER 
TO RESTRICT THE SALE OF 
THE STATE’S NATURAL PRO- 
DUCTS INTO OTHER STATES? 





A discussion of this subject requires con- 
sideration of two great powers—each of 
such powers possessed by a sovereign gov- 
ernment. In the exercise of these powers 
by the respective governments there is a 
twilight zone, in which, at times, it may be 
difficult to define the precise line of division 
in the exerice of the respective powers. 


“The Congress shall have power * * * to 
regulate commerce, with foreign nations, 
and among the several states. * * * ” This 
power was granted by the states to the Fed- 
eral Government, by the express terms of 
the Federal Constitution. And, again, by 
the express terms of the Federal Consti- 
tution, “No tax or duty shall be laid on ar- 
ticles exported from any state. * * * No 
state shall, without the consent of Con- 
gress, lay any imposts or duties on imports 
or exports, except what may be absolutely 
necessary for executing its inspection laws.” 

The framers of the Constitution were 
wiser in their day even than they knew 
when they incorporated into the Federal 
Constitution the grants of power to the 
Federal Government respecting interstate 
commerce. This statement must be con- 
ceded when we but corisider the immense 
volume of interstate trade, the tremendous 
machinery engaged in its transportation, the 
lightning flash of communication, the won- 
derful discoveries of science and material 
resources and the startling social develop- 
ments of the present day. The nation owes 
its commanding position in so many lines 
among the nations of the earth today very 
largely. to the provisions of the Federal 
Constitution above set forth. 


The foregoing provisions have prevented 
our nation from being made up of a num- 
ber of petty commercially warring nations, 
each commercially jealous of the others, 
each seeking retaliation of the others. Con- 





gress, and Congress alone, has full and 
plenary power over interstate commerce, 
and with this power no state can interfere; 
therefore, any law enacted by a state for- 
bidding the sale of a commodity in interstate 
commerce, when that commodity has been 
reduced to the possession of a citizen, or 


the transportation thereof, in a lawful man- — 


ner and for lawful purposes, through the 
channels of interstate commerce, is in con- 
flict with the Federal Constitution, and, 
therefore, invalid. The great purposes of 
the nation, as a nation, would be stifled were 
the state permitted to restrict the free, law- 
ful flow of commerce between the states. 
And, moreover, if a state possessed the 
power to forbid the sale of its natural pro- 
ducts into other states, then the highest 
possible development of a state itself would 
not be accomplished. Nature, in her econ- 
omy, has widely distributed her natural 
wealth. It is in the assembling and com- 
bining of the natural products of the several 
states by human energy—requiring the 
building and operating of great arteries of 
commerce—inspiring the genius of man— 
that society makes great advances. And, 


after all, the state that is wisely and hon- © 


estly governed in the interest of and for the 
good of all is the truly great commonwealth. 


When framing the Federal Constitution, 
however, the states reserved to themselves 
their inherent police power; and, further, 
by the Tenth Amendment to the Federal 
Constitution it was expressly provided that 
“the powers not delegated to the United 
States, nor prohibited by it to the states, are 
reserved to the states respectively, or to the 
people.” 


The police power reserved to the states is 
absolutely essential to the exercise of their 
sovereignty within the spheres of their sov- 
ereignty; without this reserved power a 
state would be under great disadvantages 
in carrying out the purposes of its sover- 
eignt yto adequately protect the public health 
and promote the general welfare, happiness 
and prosperity of its people. It is difficult, 
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if not impossible, to give a satisfactory 
definition of this power. Freund, on Police 
Power, says: 


“From the mass of decisions, in which 
the nature of the power has been discussed 
and its application either conceded or de- 
nied, it is possible to evolve at least two 
main attributes or characteristics which dif- 
ferentiate the police power ; it aims directly 
to secure and promote the public welfare, 
and it does so by restraint and compulsion. 
It will be necessary to offer a few general 
observations upon these two points, bearing 
in mind that it is not by general statements, 
but only by a detailed examination of stat- 
utes and decisions that the power can be 
fully understood and defined. Such an ex- 
amination will show what has been done and 
what has been approved by experience; 
what has been attempted and has failed; 
what has been surrendered, and what is 
aimed at and in process of being accom- 
plished. It will reveal the police power not 
as a fixed quantity, but as the expression of 
social, economic and political conditions. 
As long as these conditions vary the police 
power must continue to be elastic, 7. ¢., 
capable of development.” 


The Supreme Court of the United States 
at different times and in different cases has 
said of this power that it “is not subject to 
definite limitations, but is co-extensive with 
the necessities of the case and safeguards of 
public interest ;” “one of the most essential 
powers, at times the most insistent, and 
always one of the least imitable of the pow- 
ers of government ;” “it may be said in a 
general way, that the police power extends 
to all the great public needs ;” “not suscep- 
tible of circumstantial precision;’ “this 
power can neither be abrogated nor bar- 
gained away and is inalienable even by ex- 


press grant.” 


As the commerce clause of the Federal 
Constitution is to the nation—essential to 
the nation’s national sovereignty—so is the 
reserved police power to the state essential 
to the state’s sovereignty. And it must be 
kept in mind that in the exercise of this 
power the public welfare to which the power 
extends embraces not only health, morals 
and safety, but also the public convenience 





and the general prosperity. There may 
arise conflicts in the exercise of these two 
powers by the respective sovereignties. In 
Hoke v. United States,t Mr. Justice Mc- 
Kenna, speaking for the Court, said: 

“Our dual form of government has its 
perplexities, state and nation having differ- 
ent spheres of jurisdiction,as we have said; 
but there must be kept in mind that we are 
one people ; and the powers reserved to the 
states and those conferred on the nation are 
adapted to be exercised whether independt- 
ly or concurrently to promote the general 
welfare, material and moral.” 

It is believed, and the proposition is now 
here advanced, that a business may be of 
such nature, carried on under such condi- 
tions, circumstances and obligations to the 
citizens of the state, that under the police 
power of the state, applicable thereto, the 
state may enact and enforce laws respecting 
such business, so that the principal com- 
modity of such business, arising in the state, 
shall be furnished or supplied to the citizens 
of the state, living or doing business in the 
communities served by such business, to the 
extent of an adequate service to them, with- 
in the limits of the supply; if necessary, 
even to the extent of the entire supply of 
the commodity, to the exclusion of citizens 
of other states desiring such commodity ; 
and this notwithstanding that a part of such 
business is supplying or furnishing to citi- 
zens of other states such commodity by 
existing means for transporting such com- 
modity from the source of supply in the 
state to the point of delivery in other states 
for sale there to citizens thereof. 


If it be said that the proposition as stated 
amounts to a restriction of the sale of the 
commodity into other states, by or through 
the means of transportation thereof, it is 
answered that the restriction, if a restric- 
tion, is one under the police power of the 
state reserved to itself for the general wel- 
fare, happiness and prosperity of the people 
of the state; and, further, that the exercise 
of this power for such purpose is not in 


(1) 227 U. S. 308. 
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conflict with the commerce clause or other 
provisions of the Federal Constitution re- 
specting the flow of commerce through in- 
terstate channels; or, if it is claimed that 
interstate commerce is affected thereby, that 
it is only affected indirectly and incidentally 
and not in violation of the provisions of the 
Federal Constitution. The demonstration 
of the proposition will now be attempted. 
Let it be assumed, for sake of demonstra- 
tion, that the commodity either is power or 
energy generated by a hydro-electric com- 
pany, or natural gas supplied or furnished 
by one engaged in the business of transport- 
ing or furnishing, or both transporting and 
furnishing natural gas for public use. 


(1) The business in each instance deals 
with a commodity necessarily and absolutely 
needed by the public. True, the commodity 
in each instance, when reduced to posses- 
sion, is a commodity belonging to the owner 
and may be the subject of both intrastate 
and interstate commerce. It is not contend- 
ed that the state has the power to forbid the 
sale of such commodity to persons out of 
the state, nor the transportation thereof to 
points outside the state; on the contrary, it 
is at once conceded that the state does not 
have such power. 


(2) In each instance the one engaged in 
the business has the right to condemn prop- 
erty for the uses and purposes of the busi- 
ness ; this, of course, upon the ground that 
the property so condemned will be devoted 
to public use. In Carnegie Natural Gas 
Co. v. Swiger,? the Court said: 


“We observe that the legislature, by gen- 
eral law, has conferred upon pipe line com- 
panies, organized for transporting oil and 
natural gas, the right of eminent domain, 
and has thereby necessarily imposed upon 
them, as public service corporations, the 
right and duty of performing a public serv- 
ice. That right and duty is fixed as firmly 
as if written into the statute. * * * Pipe line 
companies organized for transporting gas, 
must serve the people with gas, under rea- 
sonable and proper regulations, along the 


(2) 72 W. Va. 557. 





entire line traversed, and for reasonable 
rates, fixed by themselves or by statute or by 
contracts or ordinances of municipalities. 
* * * The rights of the people are thus pro- 
tected in nearly every case where the public 
is served by public service corporations, fur- 
nishing water, gas, electricity or transporta- 
tions.” 


(3) “The public use for which property 
may be taken is a public use within the state 
from which the power is derived. It seems 
to be an admitted fact generally that the 
power inheres in a state for domestic use 
only, to be exercised for the benefit of its 
own people, and cannot be extended merely 
to promote the public use of a foreign 
state.”’* 


In Grover Irrigation Co. v. Lovella Ditch 
Co.,* this phase of eminent domain is re- 
viewed and annotated. The following ex- 
cerpts are quoted from the opinion of the 
Court: 


“Eminent domain is generally defined as 
the ‘right or power of a sovereign state to 
appropriate private property to particular 
uses, for the purpose of promoting the gen- 
eral welfare. ‘It embraces all cases where, 
by authority of the state and for the public 
good, the property of the individual is taken 
without his consent, for the purpose of being 
devoted to some particular use, either by the 
state itself or by a corporation, public or 
private, or by a private citizen.’ (1 Lewis 
on Eminent Domain, 3d Ed., § 1.) In this 
respect the several states are distinct and 
independent of each other, respectively 
possessing and exercising the power for 
their own purposes or their own public wel- 
fare. “The eminent domain in any sover- 
eignty exists only for its own purposes.’ 
(People v. Humphrey, 23 Mich. 471, 476, 
9 Am. Rep. 94.) ‘It means nothing more 
or less than an inherent political right, 
founded on a common necessity and inter- 
est, of appropriating the property of indi- 
vidual members of the community to the 
great necessities of the whole community.’ 
(Bloodgood v. Mohawk, etc., R. Co., 18 
Wend. (N. Y.) 9, 31 Am. Dec. 313.) “The 
proper view of the right of eminent domain 
seems to be that it is a right belonging to a 
sovereignty to take private property for its 
own public uses, and not for those of an- 


(3) Lewis’ Eminent Domain. 
(4) 21 Wyo. 204, 38 Am. & Eng. Annotated 
Cases, 1207. 
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other. Beyond that there exists no neces- 
sity; which alone is the foundation of the 
right.’ (Kohl v. U. S., 91 U. S. 367, 23 U. 
S. (L. ed.) 449.) 


“If the particular improvement or use 
will be of sufficient benefit to the people of 
the state to authorize an exercise of the 
power, it will not be prevented by the fact 
that the people of another state will also be 
benefited. (Gilmer v. Lime Point, 18 Cal. 
229; Washington Water Power Co. v. 
Waters, 19 Idaho 595, 115 Pac. 682 ; Colum- 
bus Water Works Co. v. Long, 121 Ala. 
245, 25 So. 702.) * * * And in the Idaho 
case it was said: ‘But where the use for 
which condemnation is sought is a public 
use in this state, and will serve the citizens 
of this state—their demands, necessities and 
industries—the fact that it may incidentally 
also benefit the citizens and industries of a 
neighboring state will not defeat the right 
of condemnation.’ * * * 


“In Lewis on Eminent Domain it is said: 


“The public use for which property may 
be taken is a public use within the state 
from which the power is derived.’ (§ 310.) 
The Supreme Court of Alabama says: ‘It 
seems to be an admitted fact generally that 
the power inheres in a state for domestic 
uses only, to be exercised for the benefit of 
its own people, and cannot be extended 
merely to promote the public uses of a for- 
eign state.’ But it was held that the right 
is not to be denied where public uses are 
subserved in the state granting condemna- 
tion, because in connection therewith public 
uses in another state may likewise be pro- 
moted. And the principle was applied in 
favor of a corporation engaged in supply- 
ing water to two cities in Alabama and one 
city in Georgia, the Court saying: ‘While a 
state will take care to use this power for 
the benefit of its own people, it will not 
refuse to exercise it for such purpose, be- 
cause the inhabitants of a neighboring state 
may incidentally partake of the fruits of its 
exercise.’ (Columbus Water Works Co. v. 
Long, 121 Ala. 245, 25 So. 702.) 


“In the Idaho case of Washington Water 
Power Co. v. Waters, 19 Idaho 595, 608, 
115 Pac. 682, 686, above cited, the same 
doctrine was stated, and, while the fact that 
another state might be incidentally benefited 
was not deemed sufficient to deny condemn- 
ation for an improvement which would be a 
public use in Idaho, it was said: ‘Condemn- 
ation could evidently not be had in this state 


for the purpose alone of serving a public 
use in another state. (115 Pac. 682, 686. 
See, also, Walbridge v. Robinson, 22 Idaho 
236, 125 Pac. 812, 43 L. R. A. [N. S.] 
240.) * * * 


“It is said in Nichols on the Power of 
Eminent Domain: ‘It has been intimated 
that one state cannot condemn property 
within its limits for the use of another 
state (citing Kohl v. U. S., supra), and a 
taking for such a purpose has never received 
the sanction of the courts.’ (§ 22.) 


“It is also well settled that a state cannot 
take or authorize the taking of property or 
rights in property situated in another state. 
(Nichols on E. Dom., § 19; 1 Lewis on Em. 
Dom., 3d Ed., § 385, 10 Am. & En. Enc. of 
Law (2d Ed.), 1051; Crosby v. Hanover, 
36 N. H. 404; U. S. v. Ames, 1 Woodb. 
& M. 76, 24 Fed. Cas. No. 14, 441; Illinois 
State Trust Co. v. St. Louis, etc., R. Co., 
208 Ill. 419, 70 N. E. 357.) ‘One state can- 
not expropriate for its public purposes prop- 
erty within the territory of another state.’ 
(McCarter v. Hudson County Water Co., 
70 N. J. Eq. 695, 65 Atl. 489, 14 L. R. A. 
(N. S.) 197, 207, 118 Am. St. Rep. 754, 
774, 10 Ann. Cas. 116, 125.) ‘The question 
has arisen whether, by virtue of the right 
of eminent domain, one state can take, or 
subject to public use, land in another state, 
and the decisions have naturally been 
against such a power.’ (Holyoke Water 
Power Co. v. Connecticut River Co., 52 
Conn. 570, 575, 20 Fed. 71 79.” 


(4) Therefore, it is concluded, in each 
instance, that one engaged in the business 
must supply or furnish to the citizens of the 
state, living or doing business in the com- 
munities served by such business, under 
reasonable and proper regulations, at a fair 
and reasonable price therefor, in adequate 
quantities, within the limits of the supply, 
the commodity of the business ; and such is 
primarily the duty of the one in the busi- 
ness—the undertaking with and obligation 
to the public. 





| (5) That to acquire performance of such 
duty does not necessarily deny the sale of 
the commodity to persons outside of the 
{ state nor the transportation thereof to 
points outside the state in contravention of 
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the Federal Constitution. The one engaged 
in the business may supply or furnish the 
commodity to citizens of both states, or 
transport the commodity to points outside 
of the state, provided the undertaking to 
furnish the commodity to the citizens of the 
state living or doing business in the com- 
munities served by such business, in ade- 
quate quantities, within the limits of the 
supply, is kept and performed within the 
state from which the power is derived. If 
the one in the business may partially keep 
and perform the undertaking and deny the 
citizens of the state a part of that to which 
they are entitled, why may not such one 
entirely deny to such citizens that to which 
they are entitled? Or, should the demand 
for the commodity at the point of delivery 
out of the state be equal to or greater than 
the limit of the supply, and the price out- 
side of the state more attractive than the 
price within the state, then can one in the 
business deliver the entire supply outside 
the state and deny all duty to the public of 
the state? If the one in the business has 
the right to do the first, why has he not the 
right to do the latter? One in the business 
has not the legal right to do either, for to 
do so would be to give away, partly or en- 
tirely, the police power of the state—some- 
thing which the state cannot do itself. 


Of course it may be argued that to re- 
quire one in such business to furnish an 
adequate quantity to the public of the state 
entitled to be served, within the limits of 
the supply, would interfere with interstate 
commerce in the commodity. Not at all. 
The quantity delivered to the outside con- 
sumer may be less, indeed may be cut off 
entirely. Whether it is or not may be 
dependent upon the attitude of the one in 
the business on account of his failure to 
provide adequate facilities to furnish the 
public in the state and consumers without 
the state; or because he has contracted to 
deliver to consumers without the state a 
greater quantity of the commodity than he 
has a supply to furnish the public of the 
state and the consumers without the state, 





thereby making an unfortunate situation for 
himself, as well as the consumers. In either 
event, interference, if interference at all it 
is with interstate commerce, to so require 
one to keep and perform his undertaking 
with the public of the state, is an indirect 
and incidental interference and, therefore, 
not in violation of federal provisions. 


(6) It is believed there is a clear distinc- 
tion between the proposition stated and 
endeavored to be demonstrated and the 
proposition arising and decided by the 
Supreme Court of the United States in 
West v. Kansas Natural Gas Co.® 


Oklahoma enacted a statute prohibiting 
the construction of pipe lines for natural 
gas or transportation of gas except by 
domestic corporations; and then only for 
transportation and délivery of natural gas 
to points within the state; and expressly 
forbididng the transportation and delivery 
to points outside the state. The statute 
came before the Supreme Court of the 
United States, assailed as in conflict with 
the provisions of the Federal Constitution. 
The state asserted and largely relied for 
defense of the statute upon the proposition 
that the statute’s “ruling principles is con- 
servation, not commerce; that the due pro- 
cess clause is the single issue.” The major- 
ity of the Court held the statute invalid as 
interfering with interstate commerce and 
not justified as an exercise of the police 
power of the state to conserve its natural 
resources. 


(7) The legislature has the power to vest 
in the Public Service Commission authority 
and jurisdiction to require one exercising 
the power of eminent domain, and serving 
a commodity arising in the state to citizens 
of the state and other states, to furnish to 
the public in the state, in the commodity 
served, adequate quantity of the commod- 
ity, within the limits of the supply, under 
fair and reasonable regulations. And, it 


(5) 221 U. S. 229. 
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would seem, it is altogether probable that 
the Public Service Commission, under the 
existing law, has now such authority and 
jurisdiction; and, if I am correct in this 
view, the proposed legislation, when enact- 
ed, will be ancillary and supplemental to 
the present existing statute and more spe- 
cifically directed to one subject to the 
power. 


The power of the legislature to vest such 
authority and jurisdiction in the Public 
Service Commission is grounded in the 
police power of the state, and can be so 
exercised by the state to promote the gen- 
eral welfare and prosperity of the state. 


The courts have repeatedly sustained the 
authority and jurisdiction of a state com- 
mission, respecting the performance of 
duties owed by one, exercising the power of 
eminent domain, to the public in the state 
granting the power, notwithstanding that 
the one so exercising such power is engaged 
in an interstate business.° 


(8) As already pointed out, grant of the 
right to exercise the power of eminent do- 
main is primarily for the benefit of the pub- 
lic in the state granting the right. The right 
to condemn will not be denied, however, 
because citizens and communities of other 
states will be benefited thereby ; comity will 
extend such benefit to citizens and com- 
munities of other states, to the extent of 
supplying their requirements to the fullest 
degree, if the one carrying on the business 
can do so and yet perform his undertaking 
with the state which granted the right, but 
the benefit so extended, as comity between 


6) C. & O. Railway Co. v. Public Service Com- 
mission, 75 W. Va. 100, affirmed by United States 
Supreme Court, U. S. Adv. Ops. 1916, page 234; 
United Fuel Gas Co. v. Public Service Commis- 
sion, 73 W. Va. 571; Man. Light & H. Co. v. Ott, 
215 Fed. 940; Atl. Coast Line R. Co. v. North Car 
Corp. Com., 206 U. S. 1; Minn. Rate Cases, 230 
U. S. 352; Chicago, M. & St. P. R. R. Co. v. State 
Pub. Com., U. S. Adv. Ops. 1916, page 173. 





the states, is merely incidental to the right 
granted; and being merely incidental, will 
not, therefore, defeat the primary purpose 
of the grant. To require performance of 


the primary purpose, therefore, can inter- 
fere with no higher right than an incidental 


right or benefit, and to require performance 
of the primary purpose, therefore, cannot 
be an interference with interstate commerce 
nor an unreasonable burden thereon. 


Bases of Conclusions—The conclusions 
reached in this paper, upon the proposition 
stated, are based (1) upon the undertaking 
by one who has been granted the power to 
exercise and has exercised the right of em- 
inent domain and in consideration for this 
sovereign right, so given and so exercised, 
has undertaken to furnish to the public in 
the state from which such power was de- 
rived, in the community served, an adequate 
quantity of the commodity arising in the 
state, within the limits of the supply; and 
(2) the exercise by the state of its reserved 
police power to promote the general wel- 
fare and prosperity of its citizens. The 
conclusion so reached does not necessarily 
deny to such a one, in such business, the 
right to sell such commodity to consumers 
in other states, nor to deliver such commod- 
ity to connecting organizations at the state 
line for delivery in other states, provided 
that the undertaking with the state granting 
the power has been kept and performed. 


The province of courts is to enforce—.wt 
destroy — obligations and undertakings. 
And when one has undertaken with a state 
to serve the public thereof with a commod- 
ity, particularly a natural product of and 
arising in the state, in exchange for the sov- 
ereign right conferred on such one to exer- 
cise the power of eminent domain, the 
courts will not destroy that undertaking nor 
relieve from that obligation. 


Frep O. BLvE. 
Charleston, W. Va. 
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NEGLIGENCE-—IMPUTABILITY. 





GRIFFIN v. HUSTIS. 





Supreme Judicial Court of Massachusetts, Berk- 
shire. Novy. 26, 1919. 





125 N. E. 387. 





In an action against a railroad’s receiver 
for injuries to one of several passengers in 
an automobile driven by the owner, an unli- 
censed chauffeur, it cannot be ruled as a matter 
of law that plaintiff’s negligence in engaging 
an unlicensed chauffeur, in violation of St. 
1915, c. 16, § 5, directly contributed to his in- 
juries, to preclude recovery. 





DE COURCY, J. The plaintiff was injured 
on Sunday morning, October 14, 1917, near a 
crossing at a grade of the Boston & Maine 
Railroad over the highway known as the Mo- 
hawk Trail, in the town of Charlemont. He 
was one of a party of six who had engaged 
David Bordo, the owner of a seven-passenger 
automobile, to take them from Pittsfield to 
Camp Devens and back for $30. They left Pitts- 
field at 4:30 a. m. At about 6 o’clock they were 
moving toward the crossing from the south, 
when a freight train approached from the east. 
Bordo, in order to avoid an imminent collision, 
turned his car off the road to the right, and it 
came to a stop against a pole, which was about 
ten feet from the first track. The plaintiff, 
who was riding on the front seat, was thrown 
forward and injured. 


* * * * * * * * 


3. Bordo plainly was negligent. He did not 
have a chauffeur’s license, and his operator’s 
license did not authorize him to operate his 
automobile for hire. St. 1909, c. 534, § 10; St. 
1915, c. 16, § 5. Although the wet road made it 
difficult to stop the car, he approached this dan- 
gerous crossing at a speed of about 18 miles 
an hour, and did not notice the engine until his 
attention was called to it by the plaintiff, when 
he had to turn to the side of the road in order 
to avoid running into the train. Pigeon v. 
Mass. Northeastern St. Ry., 230 Mass. 392, 119 
N. E. 762; St. 1917, c. 246, § 3. On the undis- 
puted evidence, however, Bordo was not the 
plaintiff's servant, but was an independent con- 
tractor. 
N. E. 561. Accordingly, the plaintiff would not 
be concluded by Bordo’s negligence under the 
law of principal and agent. Tornroos v. R. H. 
White Co., 220 Mass. 336, 107 N. E. 1,015. 


4. A closer question is whether the chauf- 
feur’s lack of due care is to be imputed to the 


Winslow’s Case, 232 Mass. 458, 122 | 





plaintiff. Some of the plaintiff’s testimony on 
cross-examination indicates “his voluntary, un 
constrained, noncontractural surrender of all 
care for himself to the caution of the driver.” 
Schultz v. Old Colony St. Ry., 193 Mass. 309, 
323, 79 N. E. 873, 878, 8 L. R. A. (N. S.) 597, 118 
Am, St. Rep. 502, 9 Ann. Cas. 402. Strongest 
against him are the following questions and 
answers: 


“Q. * * * Then is it fair to say that 
throughout this trip until the accident hap- 
pened you placed your reliance on the chauffeur 
to look out for your safety in the driving of 
that car? Is that a fair statement? A. Yes, 
sir. 


“Q. Then your look to the right and left was 
a mere casual look, because you were relying 
on the chauffeur to look out for you? Isn't 
that a fair statement? A. Well, I looked. 


“Q. That is as he stopped there and you, 
relying on him to look out for you, looked to 
the right and left in a casual way, didn’t you? 
A. More than casual. 


“Q. You looked to see what there was to see, 
didn’t you? A. I looked to see if there was 
any trains coming in either direction. 

“Q. But you were relying on Bordo to look 
out for you in the driving of that machine? 
A. Surely. 


“Q. Absolutely? That’s correct? A. Why, 
yes; he had full charge of the machine. 


“Q. And you relied on him absolutely to look 
out for you in the driving of that machine, 
didn’t you? A. Yes, sir.” 

But the jury could say that, while the plain- 
tiff relied upon Bordo so far as the operation 
of the machine was involved, he did not rely 
entirely upon Bordo to look out for the ap- 
proach of trains. In fact, the plaintiff not only 
looked out for them when the automobile was 
100 feet from the crossing, but he testified that 
he was positive the train was not in sight when 
he was 80 feet, 70 feet and 60 feet from the 
crossing. It was he who saw it approaching 
when they were within 50 feet, and warned 
Bordo. He had a right to rely somewhat upon 
the experienced owner of the car to look out 
for the safety of himself and his passengers. 
On the whole evidence we can hardly say as 
matter of law that the plaintiff trusted his 
safety absolutely and wholly to the caution of 
Bordo, in such sense as to impute to him, and 
charge him with responsibility for, Bordo’s neg- 
ligence. Randolph v. O’Riordan, 155 Mass. 331, 
N. E. 583; Bullard v. Boston Elev. Ry., 226 
Mass. 262, 264, 115 N. E. 294; Bailey v. Worces- 
ter Cons. St. Ry., 228 Mass. 477, 117 N. E. 824. 
It is not argued that he should have told the 
chauffeur not to turn to the side of the road, 
when he saw the approaching train. Appar- 


ently Bordo could not then stop the machine in 
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time to avoid a collision; and the only alterna- 
tive was to turn off the road to the right. The 
facts bring this case within Bullard v. Boston 
Elev. Ry., supra, and distinguish it from the 
Pigeon Case, where the negligence of each 
plaintiff was a contributing cause of his or her 
injury. 


5. The defendant further argues that the 


plaintiff is precluded from recovering by reason - 


of St. 1915, c. 16, § 5; which provides that “no 
person shall employ for hire as a chauffeur any 
person not specially licensed as aforesaid.” It 
is settled by Conroy v. Mather, 217 Mass. 91, 
104 N. E. 487, 52 L. R. A. (N. S.) 801, that the 
plaintiff's violation of the provisions of this act 
is some evidence of negligence. But it could 
not be ruled that such negligence directly con- 
tributed to his injuries, so as to preclude him 
as matter of law from recovering. See Pigeon 
v. Massachusetts Northeastern Street Railway, 
supra. 


As there was error in directing a verdict for 
the defendant, the entry must be: 
Exceptions sustained. 


NotE—Riding with Unlicensed Chauffeur as 
Evidence of Negligence—In Conroy v. Matther, 
217 Mass. 91, 104 N. E. 487, 52 L. R. A. (N .S.) 
801, it was ruled, as stated in the instant case, 
that the hiring of an unlicensed chauffeur to carry 
one in an automobile is merely evidence of negli- 
gence and refusal of the trial court to give an 
instruction to this effect was error, for which 
exception was sustained by Massachusetts Su- 
preme Judicial Court. 


In Porter v. Jacksonville Electric Co., 64, Fla. 
409, 60 So. 188, it was said the Florida statute 
which forbade recovery from a railroad company 
for injury to one or his property, where the 
same is done by his consent, or is caused by his 
negligence, did not cover a case as a full defense, 
where an injured person was riding in automobile 
which was operated on a highway without a 
license. There is no discussion. 


In Armstrong v. Sellers, 182 Ala. 582, 62 So. 28, 
it was ruled, e converso, that the fact that one is 
injured by defendant’s unregistered automobile, 
when driven by another, in itself affords no basis 
for liability against the owner. It is said such 
fact or omission would “constitute a mere condi- 
tion and not a contributory cause.” 


In Armstead v. Lounsberry, 129 Minn. 34, 151 
N. W. 542, L. R. A. 1915D 628, it was held, that 
the fact of an ordinance forbidding any unlicensed 
person operating a motor vehicle on the streets of 
a city does not bar his recovery from one injur- 
ing him, because this does not have any relation 
to cause and effect. 

And, mere failure by a driver to obtain a license 
to operate a machine does not make him liable 
for injury to another. The failure must have a 
causal relation to the injury. Lindsay v. Cecchi, 
3 Boyce (Del.) 133, 80 Atl. 523, 35 L. R. A. (N. 
S.) 699,1 N.C. C. A. 88. 





In Shaw v. Thielbahr, N. J. L., 81 Atl. 497, 
it was held that failure by plaintiff to prove he 
held a license to operate an automobile presented 
no ground for non-suit in an action where he 
sued for injury to his automobile, struck by de- 
fendant’s livery wagon. 


In Heming v..City of New Haven, 82 Conn. 
661, 74 Atl. 892, 25 L. R. A. (N. 3.) 734, it was 
held, that failure to comply with a statute re- 
quiring registration of automobiles, under a pen- 
alty, did not make his use of a highfay unlawful, 
and, therefore, does not deprive the owner of his 
right to hold a city liable for injury to 
the machine, through defect in a street. The 
Court said: “The statute imposed an obligation 
upon the plaintiff to register his automobile. The 
statute goes no further, and it cannot be held that 
the right to maintain an action for damages re- 
sulting from the omission to perform a public 
duty is taken away, because the person injured 
was, at the time his injuries were sustained, dis- 
obeying a statute law, which in no way contributed 
to the accident.” 

The rule seems well established that when a_ 
statute or ordinance of this kind prescribes a 
penalty for neglect to comply with it, the evil 
prohibited has no further consequence than the 
incurring of the penalty prescribed. We think 
this view is generally, if not universally, recog- 
nized. If the owner or the operator incurs no 
further consequences and is not a trespasser on 
the highway, a fortiori, it would seem this should 
be true where there is a question of negligence 
imputed to another riding with him. As 








ITEMS OF PROFESSIONAL 
INTEREST. 


THE SUPREMACY OF THE LAW. 

The following editorial from the Mobile Reg- 
ister is gratifying as indicating a favorable 
response of the press and the people to the law- 
yer’s appeal for the supremacy of the law. We 
might add that our editorial on this theme in 
the issue of Jan. 2, 1920, has been widely cop- 
ied in the secular press. Some of our sub- 
scribers have done some good missionary work 
in extending the influence of this editorial. The 
Mobile Register said: 

“The Central Law Journal of St. Louis 
gives in its January number a very succinct 
definition of what constitutes the chief issue 
now before the people, namely, the Supremacy 
of the Law. The Journal says: 

“‘Let us be careful to put our finger on the 
real danger spot. It is not in Socialism nor 
any other platform for the reforms of society 
or government. It is not in attacks upon capital 
or upon officials or upon social organization, or 
upon customs, or even upon the law itself. 
Everyone has the right to criticise existing 
institutions, customs and laws; everyone has 
the right to turn the spotlight of condemnation 
on public officials, and even judges are not ex- 
empt from such criticism. But the real danger 











162 


CENTRAL LAW JOURNAL 





No. 9 








is when men, members of a free society like 
the United States, refuse to accept the will of 
the majority and threaten to defy the law that 
they. are unable to change through legal 
processes. 

“*The man who would. destroy a society in 
which he has equality of right with everyone 
else, because, forsooth, the majority of his fel- 
low citizens will not accept his legislative pro- 
posals, is either very ignorant or he does not 
believe in a free government at all. Free so- 
cieties have not discovered any better way to 
settle strife and differences of opinion in the 
state than by invoking the will of the majority. 
That will becomes for them the voice of the 
people, which is also, for the purpose of that 
government, the voice of God.’ 

“This cannot be said too often. It should be 
taught in our schools. Instruction of this sort 
is certainly needed, as is shown by the recently 
commented upon declaration of 98 per cent of 
the 125,000 railroad machinists that they will 
go on a strike if the anti-strike clause of the 
Cummins bill is enacted into law. This, as was 
stated at the time the declaration was made, 
meant simply that the machinists were agreed 
to unite to defy the law that they felt unable 
to change through legal processes—to unite in 
violation of law! This sort of thing is in fact, 
as the Law Journal says, the real danger. It 
should be recognized as such and courageously 
opposed and defeated.” 








CORRESPONDENCE. 





LET THE GOOD WORK GO ON. 
Editor Central Law Journal: . 

On more than one occasion, both in his dis- 
senting opinions and in the public press, Mr. 
Justice Robinson of North Dakota has insisted 
strenuously on grammatical accuracy on the 
part of his colleagues on the bench and has 
more or less vociferously maintained that the 
law should be according to the composition 
books. Now we learn that the good seed has 
not fallen among stony places but has come to 
a rich fruitage in the state of New York. There 
in the future not only will the austere judge 
have the palladium of good grammar thrown 
around him but the sportive baseball player 
also, for in the case of American League Base- 
ball Club of New York v. Johnson et al., 179 
N. Y. Sup. 498, we read with tears of sup- 
pressed emotions of gratitude the soul-comfort- 
ing syllabus that: 

“The court will not force a construction 
which will place the framers of the constitution 
of the American League of Professional Base- 
ball Clubs in a position of enacting a mean- 
ingless tautology, or a provision which has no- 
vitality because it is redundant.” 

ANDREW A. BRUCE. 

Minneapolis, Minn. 





HUMOR OF THE LAW. 


Andy, a negro porter at a Broadway theater, 
belongs to a lodge. The other night the lodge 
met to vote on the question of changing meet- 
ing rooms, but Andy didn’t get there. Yester- 
day we met him on Broadway and he said the 
organization was to have new quarters. 

“Did you vote for a change?” we asked. 

“I wasn’t at de meetin’,” replied Andy, “but 
I voted by peroxide.”—New York World. 





A judge in a Western town had declared that 
he would stop the carrying of firearms on the 
street. Before him appeared for trial a tough 
youth charged with getting drunk and firing his 
revolver in a crowded street. 

“Twenty dollars and costs,” said the magis- 
trate. 

“But, your honor,” interposed counsel for the 
prisoner, “my client did not hit anybody.” 

“Why, you admit that he fired the gun?” 

“Yes, but he fired it into the air,” explained 
the lawyer. 

“Twenty dollars and costs,” repeated the 
judge. “He might have shot an angel.” 





“Isn’t a widow entitled to her third?” asked 
the Female Acquaintance who was seeking free 
information. 

“Yes,” replied the grouchy old attorney. “But 
she should get rid of her second first.”—Cincin- 
nati Enquirer. 





Relieving the President of some of his minor 
responsibilities is work for the Red Cross Home 
Service in certain districts of the United States. 
In a Louisiana town several months ago a negro 
woman was anxious to obtain some money due 
her from the government. There was no Home 
Service worker in the town at that time, so she 
went to one of the prominent citizens and asked 
him how she could get her allotment money. 

“Better go to Judge Norman, Mandy,” he ad- 


vised her. “Then let me know how you come 
out.” 

Mandy went away, and several days later she 
returned to Mr. B——’s office and flourished a 


government check for $120. 

“Dis heah any good?” she inquired doubtfully. 

“Certainly,” her adviser told her. “It’s a 
government check, you know, Mandy, and that’s 
as good as gold. Did Judge Norman tell you 
how to get it?” 

“No, suh. Ah didn’t go to the Judge,” an- 
swered Mandy, with satisfaction. “Ah wrote 
right to the President, and he got it foh me!” 
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- WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Bankruptey—Equitable Jurisdiction. — A 


bankruptcy court possesses equity powers to 
prevent the perpetration of fraud.—In re Seal, 
U. S. D. C., 261 Fed. 112. ° 

2. Summary Proceeding.—The petition of a 
trustee in bankruptcy of a corporation to extend 
the trusteeship to another corporation and to 
compel the delivery of property as property of 
the bankrupt, held to require the referee to en- 
tertain the summary proceeding.—In re Loosch- 
en Piano Case Co., U. S. D. C., 261 Fed. 92. 

3. Banks and Banking—Pledge. — Where 
negotiable instruments were deposited with a 
bank as collateral security, the bank holds them 
as a pledgee, and its rights are to be measured 
by those of a pledgee, and when the principal 
indebtedness has been paid or tender made, the 
collateral, not having been availed of, is dis- 
charged.—Lamoille County Savings Bank & 
Trust Co. v. Hanson, Vt., 108 Atl. 396. 

4. Bills and Notes—Consideration.—Where 
notes were executed in return for payee induc- 
ing her husband to sign an instrument desired 
by the maker, there was a sufficient and valid 
consideration for the notes.—Hawkins v. Rie- 
man, Ind., 125 N. EB. 410. 

5. Reindorsement.—Indorsee of note from 
innocent holders for value took it free from all 
equities and defenses between the original par- 
ties to it, although the reindorsement was after 











maturity.—Union Inv. Co. v. Schonenbaum, S. 
D., 175 N. W. 357. 

6. Brokers—Bringing Parties Together. — 
The duty and obligation which an agent under- 
takes and assumes as a condition of his right to 
demand commissions is to bring the buyer and 
seller to an agreement, and to earn commissions 
on the sale of property he must be the efficient 
or procuring cause of the sale.—Queen v. Jen- 
nings, N. J., 108 Atl. 379. 


iP Licensing.—St. 1919, p. 1252, providing 
for the licensing of brokers and real estate 
salesmen and requiring persons desiring to en- 
gage in such business to furnish evidence of 
good moral character, etc., is valid in view of the 
peculiar nature of the employment.—Riley v. 
Chambers, Cal., 185 Pac. 8565. 

8. Procuring Cause.—The ordinary rule 
that a real estate agent is entitled to his com- 
mission when he procures a purchaser ready, 
willing and able to buy, or when he brings a 
buyer and seller together who make a bargain 
on different terms than those theretofore dic- 
tated to agent, does not apply where his com- 
mission is governed by a special contract be- 
tween himself and his principal.—Karr v. Mof- 
fett, Kan., 185 Pac. 890. 


9. Carriers of Goods—Furnishing Cars.—If a 
great demand upon a railroad to furnish cars 
was sudden, and one the railroad had no reason 
to apprehend, and which it could not reasonably 
have expected, an individual shipper could not 
insist as an absolute right upon having his 
requisitions filled—Anderson y. Chicago, M. & 
St. P. Ry. Co., Mich., 175 N. W. 246. 

10. Carriers of Live Stock—Accompaniment 
of Owner.—If an express company carrying live 
stock knew it was unattended by the shipper or 
someone on his behalf, it was its duty to give 
necessary attention to the stock to prevent 
injury or damage thereto, though the agreement 
for shipment contemplated that the shipper or 
an agent would accompany the stock.—Gibson 
v. Adams Express Co., Ia., 175 N. W. 331. 

11. Commerece—Employe. — A railroad em- 
ploye, hired to guard property from theft and 
to apprehend thieves in railroad’s yards, who 
was sent ahead of an interstate train to secrete 
himself and guard it, and who was shot by per- 
sons stealing coal from other cars standing in 
the yard, was not then engaged in interstate 
commerce within the Federal Employers’ Lia- 
bility Act, April 22, 1908 (U. S. Comp. St., 
§§ 8657-8665), and the Illinois Workmen’s Com- 
pensation Act applied.—Chicago & A. R. Co. v. 
Industrial Commission, Ill., 125 N. E. 378. 

12. Workmen’s Compensation Act.—A bag- 
gage agent meeting interstate and intrastate 
trains and putting off and taking on baggage, 
who was killed by an interstate train while so 
engaged, was “engaged in interstate commerce” 
when killed, so that compensation could not be 
awarded under New Jersey Workmen’s Com- 
pensation Act.—Carberry v. Delaware, L. & W. 
R. Co., N. J., 108 Atl. 364. 

13. Conversion—Real and Personal Property. 
—In the construction of wills in which real 
estate is ordered to be sold and turned into 
money, courts of equity in dealing with the sub- 
ject will consider it as personal.—Whalley v. 
Lawrence’s Estate, Vt., 108 Atl. 387. 
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14. Contraets—Duress.—Duress per minas is 
ordinarily not predicable of a mere threat to 
exercise a clear legal right.—McCoy v. James 
T. McMahon Const. Co., Mo., 216 S. W. 770. 


15. Privity—While a stranger to a contract 
for whose benefit it is made cannot enforce it 
either at law or in equity, where a daughter 
deprived of her eyesight was present in a small 
room when her father and mother agreed that 
the mother would sign a certain deed if the 
father would give $1,000 each to the mother and 
daughter, the father and mother to have a joint 
deed on the house and lot, such property to 
belong to the daughter and she to have a home 
with the father and mother as long as they 
lived, the daughter was privy to the contract 
and could enforce it; it having been made direct- 
ly to her.—Preston v. Preston, Mich., 175 N. W. 
266. 





16. Surrounding Circumstances.—Where a 
contract is ambiguous, the circumstances sur- 
rounding and known to both parties at the time 
or the execution of the contract may be taken 
into consideration in determining the meaning 
intended to be conveyed.—Van Demark v. Cali- 
fornia Home Extension Ass’n, Cal., 185 Pac. 866. 


17. Third Person.—One induced to contract 
with another because of the latter’s contract 
with a third person cannot sue the latter on his 
default.—Police Jury for Parish of St. Landry 
v. Alexandria Gravel Co., La., 83 So. 316. 

18. Corporations—Sale of Stock.—Partial in- 
vestigation and reliance in part on false repre- 
sentations made by seller does not preclude 
relief to a purchaser of corporate stock on the 
ground of fraud.—Lentz v. Landers, Ariz., 185 
Pac. 821. : 

19. Criminal Law—Accomplice.—The evidence 
of an accomplice, if fully believed by the jury, 
is sufficient to sustain conviction.—State v. Pal- 
mer, N. C., 101 S. E. 506. 

20. Arraignment.—Where defendant waived 
arraignment and pleaded “not guilty,” and with- 
drew such plea and filed a motion to quash, 
which was overruled, and trial proceeded to con- 
viction without arraignment, or waiver thereof, 
or further pleading, a motion in arrest of judg- 
ment was properly sustained, as after the with- 
drawal of such plea in absence of its renewal 
there was no issue to be tried.—State v. David, 
La., 83 So. 318. 

21. Imbecility and Insanity.—In the matter 
of criminal responsibility the law makes no dis- 
tinction between imbecility and insanity, and the 
test, where an issue as to defendant’s mental 
responsibility is raised, is, Did accused, as ap- 
plied to the act in question, have the mental 
capacity to understand the character, conse- 
quences, and quality of such act, and success- 
fully to resist the impulse to do it?—State v. 
Kelsie, Vt., 108 Atl. 391. 

22. Impeachment of .Verdict.—Affidavits of 
jurors themselves are not admissible in support 
of motion for new trial to set aside the verdict 
for the misconduct of the jurors.—People v. 
Strause, Ill, 125 N. E. 339. 

23. Plea in Abatement.—As pleas in abate- 
ment do not go to the merits of controversies or 
causes of action and hence are not favored by 
the courts, they fall under the rule of strict 
construction, and to be sufficient, must be cer- 
tain to a certain intent in every particular.— 
State v. McClelland, W. Va., 101 S. E. 472. 

24. Practice.—Counsel cannot take _ the 
chance of testimony making in his favor, and 
if it happens to be adverse then interpose an 
objection.—State v. Fiore, N. J., 108 Atl. 363. 

25. Dedication—<Acceptance of Benefits—Just 
how far a corporation is bound by the declara- 
tions of its officers depends upon the circum- 
stances of each particular case, but when a use 
is opened by an officer of a corporation and is 
enjoyed by the public, the assent of the cor- 
poration will be presumed.—Duke Land & Im- 
= Co. v. Town of Murphy, N. C., 101 S. 

26. Deeds—Insanity—A deed is not void 
merely because grantor was an insane person 
not under legal guardianship, but is only void- 
able, and can only be set aside in equity.—Wig- 
ginton v. Burns, Mo., 216 S. W. 756. 





























27. Manual Delivery.—A deed is but a sym- 
bol of a transfer of land, and manual tradition 
of the deed is not essential, and an executed 
deed is sufficient if there is evidence that the 
grantor intended to pass title—McKemey v. 
Ketchum, Ia., 175 N. W. 325. 


28. Passive Trust.—If, when deed express- 
ing a passive trust was delivered, the bene- 
ficiary, to whom the statute of uses and trusts 
would pass the title, was dead, the deed was 
void, and title remained in the grantor.—Wool- 
fitt v. Histed, Mich., 175 N. W. 286. 

29. Divoree—Community Property. — In the 
absence of a statute conferring upon the court 
power to apportion the community property be- 
tween the spouses, giving to the one a greater 
interest therein than such party had in the 
community, the court has no such power.— 
Beals v. Ares, N. M., 185 Pac. 780. 

30. Equal Fault.—In divorce action, where 
both parties were equally at fault, neither is 
entitled to equitable relief—Wakefield v. Wake- 
field, Ore., 185 Pac. 921. 


31. Equity—Laches.—To be charged with 
laches a party must know, or have reason to 
know, that his delay is likely to cause, or is 
causing, harm to another.—Burress v. Richard- 
son, Mo., 216 S. W. 800. 


32. Eserows—Attorney as Holder.—The at- 
torney or agent of the grantor or obligor in a 
deed or written contract may act as depositary 
of an escrow, if his relation to his principal is 
such that to so act is not antagonistic to prin- 
cipal’s interests, and if paper was put in his 
hands for delivery on performance of a condi- 
tion not dependent on principal’s volition.— 
Kelly v. Chinich, N. J., 108 Atl. 372. 

33. Executors and Administrators—Domicile. 
—The distribution of personalty is governed by 
the laws of the owner’s domicile, and the final 
settlement and distribution of his estate is to be 
according to the state of that domicile-—Whal- 
ley v. Lawrence’s Estate, Vt., 108 Atl. 387. 


34. MFraud—Misrepresentation. — Vendor rep- 
resenting his and to consist of certain number 
of acres, was guilty of misrepresentations if 
he knew of shortage, though he did not know 
‘the precise number of acres of shortage.— 
Messerli v. Bantrup, Mo., 216 S. W. 825. 

35. Fraudulent Conveyances — Bulk Sales 
Law.—The Bulk Sales Law was enacted for the 
purpose of preventing fraud by debtors on 
ereditors, and a sale made in violation thereof 
is void only as to creditors, and is valid between 
the seller and buyer.—Albright v. Stockhill, 
Mich., 175 N. W. 252. 


36. Bulk Sales Law.—The purpose of the 
Bulk Sales Law is to protect creditors.—Krolik. 
v. Kaczmarek, Mich., 175 N. W. 239. 


37. Bulk Sales Law.—The sale of a lunch 
wagon, together with all its fixtures and sup- 
plies, is not void as to creditors for failure to 
comply with the Bulk Sales Law (Code 1918, 
c. 74, § 3a (Code, c. 74, §§ 3a I, 8a II [8§ 3832, 
3833]), as such a business does not come within 
the purview of the act.—Lewis-Hubbard & Co. 
v. Loughran, W. Va., 101 S. E. 465. 

38. Guaranty—lIntention. — While the word 
“guaranty” is not essential to create a contract 
of guaranty, and the word “warrant” is not in- 
dispensable for the creation of an express war- 
ranty, and while there is no particular form or 
expression necessary to create a strict guaranty 
or a pure warranty, still the language employed 
by the parties must in some way indicate an 
intention to contract.—Simpson vy. First Nat’l 
Bank of Rosenburg, Ore., 185 Pac. 913. 

39. Homicide—Arrest Without Warrant. —If 
officer shot by accused at the time he attempted 
to arrest accused had good grounds to suspect 
that accused had committed a felony, he had 
authority to make the arrest, and for that pur- 
pose had the right to enter accused’s home in a 
peaceable manner, and use as much force as was 
reasonably necessary to effect the arrest, and 
accused had no right to resist, provided he had 
good reason to know that officer was a peace 
officer and was given to understand that he was 
under arrest.—State v. Price, Del., 108 Atl. 385. 


40. Dying Declarations.—In a prosecution 
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“conscious that he was going to die,” and said 
“he was killed,” the attending physician as- 
severating that he was in the article of death, 
and that he did die the next morning after being 
shot, the court did not err in — the evi- 
oe v. State, Ga., 101 S. E. 539. 


Self-Defense.—To justify killing in self- 
PR nog defendant must not only have believed 
he was in danger, but the circumstances must 
have been such as to afford reasonable grounds 
for the belief.—Loy v. State, Wyo., 185 Pac. 796. 


42. Highways—Ordinary Case.—A passenger, 
riding as a guest in an automobile, must exer- 
cise ordinary care, having due regard to her 
situation as a go of the driver.—Willis v. 
Schertz, Ia., 175 N. W. 321. 


43. Husband and Wife—Negotiable Instru- 
ments.—Contracts between husband and wife as 
parties to negotiable instruments are not valid. 
—Leavitt v. Wintman, Mass., 125 N. E. 390. 





44. Injunection—Political Acts—The jurisdic- 


tion of a court of equity pertains only to the 
maintenance of civil, personal and property 
rights, and it has no jurisdiction to restrain acts 
of a political nature unless civil property rights 
are involved.—Payne v. Emmerson, IIll., 125 N. 
E. 329 ‘ 


45. Insane Persons — Inadequate Considera- 
tion.—An insane person’s contract to exchange 
his realty for a grossly inadequate consideration 
is unenforceable against him.—Feldott v. Feath- 
erstone, Ill., 125 N. E. 361. 


46. Insuranece—Accident. — Where infection 
occurs, either when accidental wound is received 
or that it followed as natural and ordinary con- 
sequence, death ensuing from such injury and 
infection may be deemed “accidental,” within a 
policy covering death from “bodily injury sus- 
tained and effected directly through external, 
violent and accidental means, exclusively and 
independently of all other means.’’-—Bell v. State 
Life Ins. Co. of Indianapolis, Ind., Ga., 101 S. E. 
641. 


47. Assignment of Policy.—A life policy 
may be assigned or pledged by concurrent act 
of the insured and beneficiary as security for 
debt.—Missouri State Life Ins. Co. v. California 
State Bank, Mo., 216 S. W. 785. 


48.—Constitution and By-Laws.—By-laws of 
a fraternal benefit association become a part of 
its contracts of insurance.—Grand Lodge A. O. 
U. W. of Maine v. Martin, Me., 108 Atl. 355. 

49. Place of Contract.—A life insurance 
policy is eevenes by the laws in force when 
issued.—Alford v. New York Life Ins. Co., Mo., 
216 S. W. 754. 


50. Subrogation.—Insurer has no right of 
subrogation against insured, where insured’s 
loss exceeds his recoveries from insurer and the 
one causing the fire, after deducting attorney’s 
fees and costs, and this, though insured was not 
invited to take part in the action against the 
third person, and though the policy was a valued 
policy; the insurance being for only two-thirds 
of the value.—Washtenaw Mut. Fire Ins. Co. v. 
Budd, Mich., 175 N. W. 231. 


51. Landlord and Tenant—Renewal of Lease. 
—Facts held to show that sublessee legally and 
seasonably exercised the right of renewal to a 
fixed date, under the sublease option provision, 
by words sufficient to constitute an election to 
continue the lease and to constitute adequate 
notice thereof to sublessors.—Oren Hooper’s 
Sons v. Sterling-Cox Shoe Co., Me., 108 Atl. 353. 


52. Libel and Slander—Publication.—A letter 
addressed to plaintiff accusing him of larceny 
was not published simply because it fell into 
the hands of plaintiff’s mother and was opened 
by her.—Zanley v. Hyde, Mich., 175 N. W. 261. 

53. Life Estates—Adverse Possession.—Pos- 
session by life tenant is not adverse to remain- 
gaan v. Bramhall, Mo., 216 S. W. 











54. Limitation of Actions—Amendment. — 
Where an amendment served only to amplify or 
enlarge the allegations of the original petition, 
it related back to the original petition, and the 
statute of limitations would not be invoked as 
a bar to the cause of action set up by the peti- 





tion as amended.—Lammers 2S fae Great 
1 


Western R. Co., Ia., 175 N. 

55. Master and he shathgechomuoll Employment. 
—dOne employed for a dollar an hour to repair a 
well, a work occupying only some two hours, 
held a “casual employe,” not entitled to com- 
pensation under the Workmen’s Compensation 
Act.—Otmer v. Perry, N. J., 108 Atl. 369. 

56. Course of Employment.—The act of a 
truck driver in obtaining a receipt for his load 
to be signed by the party to whom it was to 
be delivered was within the line of his employ- 
ment, and for his death caused by injuries in 
an elevator while trying to get the receipt, his 
widow was entitled to compensation.—E. E. 
Walsh Teaming Co. v. Industrial Commission, 
Ill., 125 N. E. 331. 

57. Safe Appliances.—The duty of the mas- 
ter to provide reasonably safe appliances and 
a safe place in which to work is primary and 
absolute, and cannot be delegated to another 
without at the same time incurring the risk for 
the neglect of such other.—Beck v. Sylva Tan- 
ning Co., N. C., 101 S. E. 498. 

58. Workmen’s Compensation Act. — The 
legislature, within the exercise of its police 
power, in enacting a compulsory Workmen’s 
Compensation Act, may abrogate common-law 
defenses, and impose liability without fault, and 
substitute new rules of legal procedure in place 
of the old, so long as its action is not arbi- 
as —S and unreasonable.—State v. Hagan, 
N. D., 175 N. W. 372. 

59. Mechanies’ Lien—Public Policy.—No pub- 
lic policy prevents express® covenant in the 
principal contract against right of anyone to 
mechanic’s lien.—Baldwin Locomotive Works vy. 
Edward Hines Lumber Co., Ind., 125 N. E. 400. 


60. Mines and Minerals—Unilateral Lease.— 
Provision in an oil and gas lease, allowing the 
lessee on payment of $1 to surrender the lease 
for cancellation, does not render the lease uni- 
lateral, so as to give the lessor a right of can- 
cellation.—Washburn v. Gillespie, U. S. C. C. A., 
261 Pac. 41. 

61. Monopolies — Resales. — Manufacturer’s 
announcement in advance that customers were 
expected to charge the price fixed by it, and that 
penalty for refusal to maintain price would be 
refusal to sell to the offending customer, ob- 
servance of the request to maintain price by 
customers generally, and the actual enforce- 
ment of the penalty by refusing to sell to a 
customer failing to maintain the price, does not 
constitute a violation of the statutes against 
—— .—Cudahy Packing Co. v. Frey & Son, 
U. S. C. C. A., 261 Fed. 65. 

- Mortgages—Equitable Title. — When a 
note secured by mortgage is indorsed over to a 
third party, it carries with it the equitable title 











to the mortgage.—Jones v. Titus, Mich., 175 N. 
W. 257. 
63. Municipal Corporations — Competitive 


Bidding.—Ordinance providing for a patented 
pavement is void under Local Improvement Act, 
§ 74, because it prevents competitive bidding. — 
City of Rockford v. Armour, IIll., 125 N. E. 356. 

64. Option to Rescind. — Where a city 
waived its option to rescind or annul a contract 
for construction of a reservoir, because it was 
not completed within time limited, it did not 
thereby deprive itself of future right to annul 
or suspend contract for unsatisfactory work, 
and where contractor refused to do certain re- 
quired parts of work it was not estopped from 
declaring a forfeiture, annulment, or suspension 
for sufficient cause, other than the time of com- 
pletion.—McKallip v. City of Altoona, Pa., 108 
Atl. 408. 

65. Public Service Commission.—The muni- 
cipal authorities in the state of Illinois have 
never been clothed with power to fix by binding 
contract street car fares for any definite term 
of years.—State Public Utilities Commission v. 
City of Quincy, Ill., 125 N. E. 

66. Negligenee—Contributory " Negligence. —_ 
Negligence of plaintiff, if one of the producing 
or efficient causes which helped to bring about 
the injury, will preclude recovery, regardless 
of when this negligent act was committed.— 
tae v. City of West Plains, Mo., 216 S. W. 
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67.——Independent Contractor.—A passenger 
in an automobile driven on a railroad crossing 
by an independent contractor, engaged to trans- 
port him and others, was not concluded by the 
driver’s negligence, under the law of principal 
and agent.—Griffin v. Hustis, Mass., 125 N. E. 


68. Invitee.—The proprietor of a bath es- 
tablishment owes to a customer a duty to exer- 
cise reasonable care to maintain the premises 
in safe condition, which duty is satisfied when 
he uses reasonable care to maintain the prem- 
ises in a safe condition for their proper use by 
patrons, and he does not insure the safety of 
patrons against accident.—Rom v. Huber, N. J., 
108 Atl. 361. 


69. Nuisance—Blasting.—A stone quarry in 
the heart of a city was a nuisance where the 
blasting disturbed persons who dwelt in the 
vicinity, and caused rocks and debris to fall ona 
boulevard.—Baker v. Gates, Mo., 216 S. W. 775. 


70. Patents—Lack of Identity—A combina- 
tion patent for an oil-burning system cannot be 
expanded beyond the fair meaning of the terms, 
and a device not operating in the same manner 
as the combination patent is not an infringe- 
ment, where there is a substantial lack of iden- 
tity between the combinations in respect to their 
functioning.—Barley v. G. E. Witt & Co., U. S. 
C. C. A., 261 Fed. 77. 


71. Partnership—Holding Out.—Where plain- 
tiff relies on a holding out as partner or firm by 
estoppel, he must prove knowledge of or reli- 
ance on such fact by himself in extending credit. 
—Interstate Coal Co. v. Gordon, Mo., 216 S. W. 








72. Offer of Judgment.—There is no pre- 
sumption that one member of a firm has author- 
ity to make an offer of judgment, so as to bind 
the copartner.—Friedman y. Blauner, N. J., 

N. E. 443, 227 N. Y. 327. 


73. Principal and Agent—Ratification.—Be- 
fore a principal can be held to have ratified the 
act of his agent, it must be shown that he had 
full knowledge of the acts of such agent by 
which he is to be bound.—Kline v. Indiana Trust 
Co., Ind., 125 N. E. 434. 


74. Principal and Surety—Voluntary Pay- 
ment.—Generally the liability of the principal is 
the measure of the liability of the surety, and 
if a surety pay where no liability exists against 
the principal, such payment will be treated as 
a voluntary payment, not recoverable from the 
principal.—Peay v. Southern Surety Co., Ark., 
216 S. W. 722. 


75. Rewards—Public Policy.—There are lim- 
its to the right of contracting parties to prove 
facts which might disgrace third persons, and 
the legislature might declare invalid an agree- 
ment to pay a reward for the arrest and con- 
viction of a person.—Kozler v. New York Tele- 

phone Co., N. J., 108 Atl. 375. 


76. Sales—Conditional Sales. — Where ma- 
chinery was conditionally sold, to “remain the 
personal property of the company, whatever may 
be the mode of its attachment to realty, or other- 
wise, until fully paid for in cash,” the condi- 
tional sale contract did not vest the buyer ex- 
pressly or impliedly with any power to sell or 
transfer the seller company’s title to a city for 
which the buyer had contracted to install the 
machinery as equipment of an electric power 
plant.—Allis-Chalmers Mfg. Co. v. City of El- 
lensburg, Wash., 185 Pac. 811. 


77. Executory Contract.—Where 4 contract 
for the sale of staves was an executory one, the 
purchasers had the right to inspect them in 
order to ascertain whether they conformed to 
the agreement.—General Cooperage & Timber 
Co. v. Hedges, Ark., 216 S. W. 712. 


78. Implied Agreement.—Where an order 
is placed with a tailor for a suit of clothes for 
a particular individual, in the absence of a stip- 
ulation to the contrary, there is an implied 
agreement that such suit, when made, will be a 
reasonable fit for the person for whom it was 
ordered.—Spahr v. Polcar, Ind., 125 N. E. 419. 

79. Minimizing Loss.—A buyer injured by 
breach of a sales contract must exercise rea- 














sonable care and diligence to avoid loss or mini- 
mize the damages.—Sentney Wholesale Grocery 
Co. v. Thompson, Mo., 216 S. W. 780. 


80. Set-Off and Counterclaim—Separate Ac- 
tion.—Although a defendant may in an action 
against him set up a counterclaim, his failure 
to do so does not prevent him from resorting 
to a separate action.—Bank of Commerce & 
Trusts v. McArthur, U. S. D. C., 261 Fed. 97. 

81. Specific Performance — Judicial Discre- 
tion, is a sound judicial discretion, and not an 
wT one.—Carter vy. Schrader, Ia., 175 N. 


82. Reliance on Statements.—Where pur- 
chaser had full opportunity to and did per- 
conally examine land, and record discloses no 
concealment and no positive misrepresentations 
of fact, as alleged, the rule of caveat emptor 
applies, and purchaser is not entitled to rescind 
por contract.—Asher vy. Jensen, N. D., 175 N. W. 
a . 


83. Trustee—Passive Trustee.—Where a trus- 
tee has only the duty to convey property and 
no discretion as to a sale, and the trust is pas- 
sive, the remedy of the cestui que trustent and 
parties interested is by proceedings in partition. 
—tIn re Behringer’s Estate, Pa., 108 Atl. 414. 


84. Usury—Bonus.—Where a husband nego- 
tiating a mortgage investment for his wife paid 
out $1,231.29, and took notes aggregating 
$1,359.42, the mortgage and notes also providing 
for 7 per cent interest, the highest legal rate, 
the 10 per cent bonus exacted was usurious, and 
the wife’s assignee, not a holder in due course, 
can recover from the mortgagor, under Comp. 
Laws 1915, § 5998, only the principal sum of the 
mortgage debt unpaid.—Umphrey v. Auyer, 
Mich., 175 N. W. 226. 


85. Statutory Maximum.—Unless the rate 
of interest exceeds the applicable statutory max- 
imum, there is no usury.—Whitworth vy. Davey, 
Mo., 216 S. W. 736. 


86. Vendor and Purchaser—Profits.—W here 
a purchaser goes into possession under a con- 
tract to purchase, he is entitled to the profits 
of the land.—Hall v. Ely, N. J., 108 Atl. 370. 


87. Waters and Water Courses—Dominant 
Tenement.—The owner of a dominant heritage 
or higher tract of land has the right to have the 
surface water falling or coming naturally upon 
his premises pass off the same upon or over 
lower or servient lands, and may, by ditches 
or tile drains, drain his own land into the nat- 
ural and usual channel, even if the quality of 
water thrown upon the servient heritage is 
thus increased.—Adams v. Abel, IIl., 125 N. E. 


88. Wills—Contingent Estate—When there 
are two or more periods fixed in the instrument 
for the happening of a contingency upon which 
an unlimited estate in land will devolve, that 
one will be selected which will vest the fee- 
simple title and give the devisee an absolute 
estate.—Knox v. Knox, Ky., 216 S. W. 844. 


89.——_Contract for Devise.—If one party ren- 
ders services under a proposed contract to de- 
vise property to him, and the other accepts the 
services, the contract is binding without a for- 
mal, verbal or written acceptance thereof.— 
Snyder v. McGill, Pa., 108 Atl. 410. 


90. Extrinsic Evidence.—While extrinsic 
evidence may be admitted to aid or explain a 
will, it must always relate to that which is 
embodied in the will—In re Reinheimer’s Es- 
tate, Pa., 108 Atl. 412. 


91. Testamentary Capacity.—That testator 
was enfeebled by the usual infirmities of old 
age and that he was childish does not establish 
a want of testamentary capacity.—Chandler v. 
Fisher, Ill., 125 N. E. 324. 


92. Testamentary Capacity.—One is compe- 
tent to execute a will if he has sufficient mind 
and a memory to understand the particular busi- 
ness in hand, remembers who are the natural 
objects of his bounty, and can recall to mind his 
property and make disposition of it understand- 
ingly according to some purposes or plan formed 
in his mind.—Hart v. Hart, Ill., 125 N. E. 366. 























